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A r rID A Y I T

COMMO EALTH OF PENNSYLVANIA

COUNTY OF ALLEGHENY

)
) SS:
)

AND NOW, personally appeared before me Gary E. Wieczorek,

Esquir , who, being dUly sworn, deposes and says that:

I am a shareholder in the Pittsburgh law firm of Tucker

Arensb rg, P.C., 1200 Pittsburgh National Building, Pittsburgh, PA

15222.

I graduated summa cum laude from the University of

pittsb gh in 1981 with a Bachelors of Arts Degree and departmental

honors in History. I then attended the University of Pittsburgh

School f Law where I graduated summa cum laude with a Juris Doctor

Degree in 1984.

Upon my graduation from law school, I became employed as

I am a member of the Allegheny County,

I was admitted to practice in 1984 and am admitted to

1, 1991, I became a shareholder in the firm, which is

before all trial and appellate courts in the Commonwealth

d of 59 attorneys. I practice in the areas of litigation

law and my primary focus is in the area of

sociations.

an Ass ciate with the law firm of Tucker Arensberg, P. C. • On

commerc'al litigation.

in the itigation and Labor and Employment Law sections of each of

Pennsyl ania and American Bar Associations and am a section member



of Pennsylvania, the united states District Court for the western

District of Pennsylvania and united states Court of Appeals for the

Third Circuit.

At the request of the law firm of Koteen & Naftalin, our

law firm has researched the issues surrounding certain actions

taken by Attorney Lewis Cohen. As we understand the facts,

Attorney Cohen represents Allegheny Communications Group, Inc

("Allegheny"). Allegheny has formally challenged the relicensing

of the Pittsburgh-based radio station, WBZZ(FM), and has also filed

a competing application. As Attorney Cohen describes in a

Declaration that he executed on June 26, 1991 and subsequently

filed with the Federal Communications Commission, Attorney Cohen

traveled to Pittsburgh on June 7, 1991 to review the record of an

action involving WBZZ. This lawsuit had been settled, and pursuant

to a court order, the settlement was made confidential and the case

record was sealed. The only item present in the closed record was

a sealed envelope containing the settlement information. Attorney

Cohen opened this envelope revealing a transcript containing the

terms of the confidential settlement agreement. Attorney Cohen

read and copied this document and later used the copy of the

document as an attachment to the petition to deny WBZZ's renewal

application which was filed with the FCC. Attorney Cohen states

that he checked with a clerk of the Prothonotary's Office of the

Court of Common Pleas of Allegheny County, Pennsylvania who

provided him with permission to review the file and the sealed

envelope.
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As a result of Attorney Cohen's opening, copying and

revealin~ the sealed and confidential settlement agreement, we

believe ~hat a strong case can be made that Attorney Cohen has
i

committe~ an act of indirect criminal contempt. Such an act is

punishabie in Pennsylvania by a fine and/or a jail sentence.

! Courts in this Commonwealth have long held that they

possess the inherent power to enforce their orders and decrees by

imposing penalties and sanctions for failure to comply. Brocker v.

Brocker, 429 Pa. 513, 241 A.2d 336, 338 (1968). The courts have

historic,lly done so through contempt orders.

Contempt may be of a civil or criminal nature. Criminal

contempt are further divided into direct and indirect contempts.

~mm~~~~~~~~~~, 487 Pa. 572, 410 A.2d 759 (1980). The

distinqu~shing characteristic between criminal and civil contempt

is that criminal contempt has as its dominant purpose the

vindicat~on of the dignity and authority of the court while civil

contempt has as its dominant purpose the enforcing of compliance

with an ~rder of the court for the benefit of the party in whose

favor th~ order runs. Commonwealth v. Marcone, 487 Pa. at 577; U§.
I

A1§Q ~e Martorano, 464 Pa. 66, 346 A.2d 22 (1975).

The purpose of a civil contempt proceeding is remedial

and jUdi~ial sanctions are employed (1) to coerce the defendant

into com~liance with the court's order, and (2) in some instances

to compe~sate the complainant for losses sustained. Casco Products

Corp. v. IHess Bros.. Inc., 184 Pa. Super. 47, 132 A.2d 922 (1957).
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In this case, Attorney Cohen has already revealed the

terms of a settlement which was ordered confidential. By opening

the envelope and reading, copying and revealing the contents of the

settlement, Attorney Cohen has committed an act which cannot be

retracted or in any way corrected by the Court. Therefore, a civil

contempt order which forces Attorney Cohen to prospectively comply

with an order or decree would not be effective to remedy his past

misconduct.

A criminal contempt proceeding is an available sanction

to punish Attorney Cohen's conduct. In addition, it is also

reasonable to presume that an injunction would lie in pennsylvania

as part of any ancillary criminal contempt relief to preclude

Attorney Cohen's further use of the confidential information.

To establish criminal contempt of a court order,

intentional and willful commissions of the allegedly contemptuous

act must be proven. Matter of Ring, 492 Pa. 407, 424 A.2d 1255,

1256 (1981). A number of courts have articulated four distinct

elements to a claim of criminal contempt:

a. The order of decree must be definite, clear,
specific and leave no doubt or uncertainty in
the mind of the person to whom it was
addressed of the conduct prohibited;

b. The contemnor must have had notice of the
specific order or decree;

c. The act constituting the violation must have
been volitional; and

d. The contemnor must have acted with wrongful
intent.

Fenstamaker v. Fenstamaker, 337 Pa. Super. 410, 487 A.2d 11, 14
(1985).
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In Attorney Cohen's signed Declaration, he admits that he

knew the record was sealed. In total and flagrant disregard of

this fact, Attorney Cohen opened the sealed envelope from the

record which he knew was closed. Attorney Cohen then read the

enclosed transcript which included specific instructions by the

Judge ordering that all aspects of the settlement be kept

confidential. Clearly, Attorney Cohen was aware that he was

reading confidential documents. Yet, instead of replacing the

transcript, he copied the document verbatim. Such a deliberate act

done with substantial certainty that the settlement would no longer

remain confidential or with such reckless disregard for the

confidentiality of the settlement is obviously intentional. Medye

v. Walakoyits, 305 Pa. Super. 75, 451 A.2d 249, cert. denied, 461

U.S. 945 (1982). A Prothonotary's clerk could not override the

Court's order and the clerk could not grant an attorney the

appropriate permission which would allow him to open and read a

confidential settlement which was sealed pursuant to a court order.

Therefore, the clerk's actions do not in any way excuse Attorney

Cohen's conduct.

Once a contempt is determined to be criminal, as in this

case, it must then be categorized as direct or indirect. Direct

contempt is obstruction by conduct, word or deed within the

presence of the court. Crozer-Chester Ked. Center v. Moran, 522

Pa. 124, 560 A.2d 133, 136 (1989). Direct criminal contempt is
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also addr ssed by statute in 42 Pa.C.S.A. 54132, a copy of which is

attached.

Indirect contempt is obstructive conduct committed beyond

the court's presence. Crozer-Chester, 560 A.2d at 136. Attorney

Cohen's a tivities were not within the presence of the court under

Rather, Attorney Cohen

undaries of the courtroom.

even the most expansive of definitions.

physical

violated he confidentiality of the settlement order outside of the

In summary, it is my conclusion that by revealing the

contents of the confidential settlement, Attorney Cohen has

violated the terms of a court order outside the presence of the

Court. ttorney Cohen's opening of the envelope and his reading,

copying nd pUblishing the confidential settlement demonstrates

that thi violation was willful and intentional. Under the facts

to which ttorney Cohen admits, we believe that Attorney Cohen has

committe an act of indirect criminal contempt under pennsylvania

law.

AND FURTHER AFFIANT SAYETH NOT.

Sworn to
me this
1991.

sUbscri~d be~e
day of ~~ ,
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For basic development, see Notes of Decisions in main volume under
§ 4131 of this title.

§ 4132. At achment and summary punishment for contempts

The powe of the several courts of this Commonwealth to issue attachments and to
impose su mary punishments for contempts of court shall be restricted to the
following c ses:

(1) The official misconduct of the officers of such courts respectively.
(2) Dis bedience or neglect by officers, parties, jurors or witnesses of or to the

lawful pr cess of the court.
(3) The misbehavior of any person in the presence of the court thereby

obstructi g the administration of justice. '
1976, July , P.L. 586, No. 142, § 2, effective June 27, 1978. Renumbered as § 4132
and amend d 1982, Dec. 20, P.L. 1409, No. 826, art. II, § 201, effective in 60 days.

Risto leal and Statutory Notes
198% Ame ent: Renumbered from § 4131.

rewrote seetio heading, and substituted "impose"
for "int1ict" i introductory clause.
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JUDICIARY & JUDICIAL PROCEDUR

court are that there be an order or decree which is
definite, clear, and specific, and which leaves no
doubt or uncertainty in the mind of the person to
whom it is addressed of the conduct prohibited,
that the contemnor have notice of the specifIC
order or decree, that the act constitutina the
violation be volitional, and that the contemnor
have acted with wrongful intent. Fenstamaker v.
Fenstamaker. 487 A.2d II, 337 Pa.Super. 410,
1985.

For conduct to constitute an obstruction or the
administration of justice for purposes of sustainin,
summary adjudication of criminal contempt, it
must significantly disrupt judicial proceediqs;
mere affront to the trial judge is not enoulh.
Matter of Campolongo, 435 A.2d 581, 49S Pa.
627, 1981.

8. -- Intent, nature of orreaae
To establish criminal contempt on basis of mill­

behavior in presence of the court, it must be
proved, inler' alia, that alleged contemnor had
intent to obstruct the proceedings. Smith v. Ma­
son, 476 A.2d 1347, 328 Pa.Super. 314, 1984.

Evidence in proceeding to determine if attor­
ney's physical or mental health prevented him
from functioning as defense counsel in criminal
prosecution. in which attorney's refusal 10 conlin·
ue resulted in mistrial being declared, including
uncontradicted testimony from three physicians
that attorney was suffering from mental and emo­
tional illness and was unable to continue, railed to
establish that' attorney had requisite wrongful ill­
tent necessary to support contempt finding. Com.
V. Starks, 458 A.2d 600, 312 Pa.Super. 232, 1983.

Intent on part of attorney which may be basis
for holding him in contempt for disobedience or
neglect of the lawful process of the court can be
proved on the basis of a deliberate act giving rise
to substantial certainty of the forbidden result or
evincilli a reckless disregard for the likely and
forbidden result. Med"e v. Walakovits, 451 A.2d
249, 30S Pa.Super. 75, 1982, certiorari denied 103
S.CI. 2123. 461 U.S. 945, 77 L.Ed.2d 1303.

Defendant's intent to obstruct the courtroom
proceedings during his trial was 5uft"lCiently estab­
lished by defendant's misconduct in the presence
of the court, so that requisite element of intent for
conviction of criminal contempt was present.
Com. V. Owens. 436 A.2d 129, 496 Pa, 16, 1981.

To eslablish criminal contempt of a court order,
intentional and wilful commission of aIleJedly
contemptuous act must be proven; mere noncom­
pliance is not eoough. Matter of Ring, 424 A.2d
1255,492 Pa. 407, 1981.

9. Classlflcatlon of conlempts--In pneral
In determining whether court's order of con·

tempt is civil or criminal, court should WIIIIine
nondispositive factors, the presence of which often
indicates civil contempt: complainant is a private
person as opposed to the government; Proceedinl
is continuation of an original injunction as op­
posed to a separate and independent action; hold­
ing the defendant in contempt provides relief for
private party; complainant primarily benefits
from the relief requested; and the acts complained
of are primarily civil in character and do not
themselves conslitute crimes or conduct by defen­
dant so contumacious that court is imrelled to act

4~

court and to protect the interest of general public
and if purpose of citation is to coerce contemnors
into compliance with order of court to do or
refrain from doing some act primarily for benefit
of litigant or private interest, it is civil contempt.
Com. v. Feick, 439 A.2d 774, 294 Pa.Super. 110,
1982.

While defendant charged that trial judge was
"unfair" and "prejudiced," where he did not levy
any personal attack on court nor was there ongo·
ing controversy between the two. trial judge did
not have to recuse himself from proceeding on
theory that he ceased to exercise proper degree of
judicial restraint before tinding defendant in con­
tempt following his refusal to stand upon opening
of court. Com. v. Reid, 431 A.2d 218. 494 Pa,
201,1981.

3, Nature and llfOunds of power-III poeral
Power to punish for contempt. including power

to inflict summary punishment, is a right inherent
in court and is incidental to grant of judicial
power under the Pennsylvania Constitution.
Hopkinson v. Hopkinson, 470 A.2d 981, 323 Pa.
Super. 404. 1984.

Court did not lack power to rule on contempt
proceedings because exceptions had been tiled.
Inmates of B-Block v. Jeffes, 470 A.2d 176, 79
Pa.Cmwlth. 275. 1983. affirmed 475 A.2d 743,
S04 Pa. 509.

Power to impose sanctions for contempt of
court is part of judicial authority granted to courts
of general jurisdiction. Woodruff v. Lower
Southampton Tp., 448 A.2d 692. 68 Pa.Cmwlth.
171. 1982.

4. -- Inherent power, nature and grounds of
power

Right to punish for contempt of court is inher.
ent; only manner of exercise is regulated by legis­
lature. Woodruff v. Lower Southampton Tp., 448
A.2d 692, 68 Pa.Cmwlth. 171, 1982.

JUDICIARY & JUDICIAL PROCEDURE

%0.5

Notes of Decision.

Attorney I 67.5
eoa....ts 3.5
DbcrettoD 0 'court, renew 91.5
Due process 13.5
Pro Ie defen nts, attomey misconduct
ProIec:utor, Isconduet ~9.5

Sentence an punishment 80.5

1. In pne
Although earlng court did not issue its order

of contempt until four days after purported con­
temptuous havior. manner of issuance rendered
it summary adjUdication of criminal contempt.
Kinter v. Ki ler, SOl A.2d 281,348 Pa.Super. 27,
1985.

Sections u der this title governing power of the
courts to in ict summary punishments for con­
tempts of urt simply classina tbose contempts
which may dealt with summarily and must be
read in pari materia with all sections relating to
contempt. r. purposes of determining appropriate
repercussion of a finding of contempt in a partic­
ular situatio. Bruzzi V. Bruzzi, 481 A.2d 648,
332 Pa.Su . 346, 1984.

Court m st look at dominant purpose of a
contempt pr eeding in order to determine wheth­
er it is civil r criminal; if dominant purpose is to
vindicate di ity and authority of the court and to
protect the interest of the general public, it is a
proceeding 'n "criminal contempt," but where the
act of conte pt complained of is a refusal to do or
refrain fro doing some act ordered or prohibited
primarily r. r benefit of a private party, proceed­
IRgs to enr. compliance with a decr~ of court
are "civil contempt" proceedings. Bruzzi v.
Bruzzi, 481 A.2d 648, 332 Pa.Super. 346, 1984.

Court m y exercise its civil contempt power to
enforce co pliance with its orden or decrees if its
purpose is to compel performance and not to
inflicl pun' hmenl. Hopkinson v. Hopkinson, 470
A.2d 981, 23 Pa.Super. 404, 1984. 6. Nature of offe..-In pneral

A citati n is ~or .crimin.al contempt if court's Elements necessary to support a finding of con-
purpose w to vIDdlcate dignity and authority of tempI based on disobedience to lawful process of
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COMMONWEALTH OF PENNSYLVANIA
SS

COUNTY OF ALLEGHENY

AFFIDAVIT OF DEBORAH S. LAMPO

BEFORE ME, the undersigned notary public, personally

appeared Deborah S. Lampo, who deposed and stated as follows:

I am Deborah S. Lampo. I am employed by the County of

Allegheny as an Official Court Reporter. I have been so employed

for a period of four years. In January and February of 1990, I

was the court reporter who prepared the transcript of the trial

in the case of Elizabeth Nelson Randolph v. Donald Jefferson, et

al., No. G.D. 88-02730 in the Court of Common Pleas of Allegheny

County Pennsylvania. I was also the court reporter who took the

transcript of the settlement conference involving both the above

case of Randolph v. Jefferson and the case of Elizabeth Nelson

Randolph v. EZ Communications, Inc., No. G.D. 89-22010. The

settlement conference took place in the chambers of John L.

Musmanno, Administrative Judge, of the Court of Common Pleas.

During the course of the settlement conference, both

parties required that the terms of the settlement be kept

confidential, and the Judge so ordered, noting particularly on

the record that the transcript of the conference was to be placed

under seal.



Since I had never filed a transcript under seal before,

when I completed the transcript, I was advised by another

reporter in my office that the procedure was to place the

transcript in an envelope, seal the envelope, sign the envelope

over the seal, and place tape over the signature. That is

precisely what I did. I then took the envelope to the

Prothonotary's office and handed it to the lady at the secondary

desk, advising her that the transcript was to be filed under

seal. I asked her if there was anything special I should do.

The lady acknowledged that she knew what to do and stated that

she would take care of it.

Within a day or two, I received a telephone call from a

man who identified himself as attorney Cohen from Washington, who

told me that he understood that I was the reporter in the

Randolph case. He asked me what happened with regard to the

settlement of that case, and I told him that I was unable to

disclose anything beyond what had appeared in the newspapers. Be

asked me for the settlement amount, and I responded that I could

not tell him that.

Mr. Cohen then asked me for a copy of the transcript,

and I politely declined on the basis that it was confidential.

Be asked what I meant by confidential, and suggested that it was

a public record. I told him that the conference took place in

chambers, that the judge placed the transcript under seal, and

that, therefore, it was not a public record.
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Mr. Cohen sounded agitated and asked how he could obtain

a copy of the transcript. I told him that he could not obtain a

copy but, if he wished further information, I gave him the phone

number of Judge Musmanno, who would have to answer any further

questions.

During the course of our conversation, I made it quite

clear to Mr. Cohen that the transcript was not a public record,

that it was confidential, and that, pursuant to Judge Musmanno's

order, the transcript was physically sealed.

Considering all of these precautions, and the

information I had given to Mr. Cohen, I was extremely surprised

to learn on July 2 that Mr. Cohen had obtained the transcript, or

a copy of it, and had been permitted to copy it at length.

Deborah S. Lampo
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qu.lity tor .uab a cZ'ed1t and that in evalua~1n9 th. zoanewal

exp.ct:ancy tact:ora, the co_i••lon vave too Boh w.1;h~ to 1:Ile

'a"QI' of I'.put.at.ion.
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Pet:U:loner ••y. that WHYI'. reaoZ'd aannot b. ala••1fled ••

".~ufttlal" under- the oontt'o111ft9 orltezoia' beaau•• the .-ount of

non-ente~.lnaentp~...inq v•• "ainu.cule,· talling well below

1m. aaount. "faulted. by the CouZ't" :Lft ."EM Se-uniAlSigD ' CpD·

y. ree, 100 r.ad 351 (D.C. eire 1"0). w. find that ar;uaent

unperauaalv••

'ir.t, tlw PCC .ay. it ba. aNncIonec:l pZ':i.Jlary reliance on a

quantitative .tan4a1'd tor non-entetai-.nt pZ'OCJZ'_inq in r.newal

expectanay 0•••••inee~g~ la4J"g, •• p.c.c.ad 9S1

(1'11), optinCJ 1nat••d to detenin. what ".w.atantial .ervice"

<.

czoe.t. 1ta own .tandarda for renewal expae1:aney aa 10ftf aa it

ent-v.. in zo•••oned cs.oiaionaaJc1n, • WllYt'. nooZ'd aUPpoR. th.

pec'. deat.lon to 9Z'ant it renewal expectancy ozoec!1t. lla1DWl1

Dep!.!on at .50-53 " 21-47 (deuil1ft9 tile extant ot WllYI'.

locally-produced and. locally-oriented pZ'OCJI'_tnq and air tiM.).

laaond, a. foZ' Mame, it i. not 41apoai1:1ve hara beaau•• the

tact. 1n the two ca... a~. quit. 41ff.~ent. In IQarge, .tation

V:L4eo 6.& hael und.Z'V0n., lat. in it. 11c.n•• tera, what appeare4 to

be • permanent tOl'llat challge involvin'l a _rkecl anet peraanent

aut:back in the ~antity and quality ot ita non-entertainaant

proq:'_inq. In revievln; Video 44'. :renewal appl1c:ation, we .aid.
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1:he Coai••ion enwd 1n .Yalua~1nfJ t1'J.e ataotion '. prog"_int noord

ov.r ~••nt.ir. lio.n•• period. w. ~ecl tor: a Nevaluat:ion ot

the .tat:Lon'. l'aao&'Cl, 91v1n9 qnaotar vai,hot 'to the "1'104 after

'the fonat. chante. In thil ca••, 'than va. no torut chant_, and

the AIi1, Boai'd ancI coat••1on all apee attar 1n-d.p1:h review 'that

ehe non-ant.a%"tainaant. pnvraa1J\f va. adequate, ••pec::lially in view

~ it.. "••pon.ivan••• 'to and ol'ivinatian in the local c~1'ty.

finally, we njact the allegoat1on that: 'the PCC r.lied 'too

h••vily on the .tat1on'. reputation, ~. only .videnc. pr••entad

on that i ••u. va. the t ••tt.Gny of twenty·~e local wita••••• ,

allan behalt ot WlYI. Whil. South...t al."g'U.' that th•••

nlicen••e-.electact" vitn••••• w.r. not a Npr•••ntat.iv••...,1., it

pnv1dad no wit:n••••• at it.. own nor 1.eeel any oth.:r: evidence ••

to oppeain, c~1ty vi.w.. Und.r .uGh oi~tanc•• w. cannot

fault the C~ia.ion'. daciaion.

•• ..•••a"&. '.-Ui.Idiaa
Th.ra 1a a atatutory obl1,ation Oft licena... under the raderal

Coauniaationa Aft, 47 U.I.C. I 317, -to aka a apon.ozoabip

iclMtitioat!on aMouno_nt When utur i. brado.at in retlUn tor

any .Oft.y, aaJ:'Ylce or othel' valuabl. oon.:LCSel'ation na.ivacS by til.

lie.n•••• "~ at ••5 '4. 4 Conaid.notion rec.ived

tor ~~.do••cin9 ..t~L.l w1~out .UGh .pon.o~.h1p 14.ft~1!1cation

1. :retened ~o a. payol•• ' Plrtit:ion.r 811ev.. t:h8~ t:h. AtJ

t.prop.~ly plaCad the burden at provinq payola on loutb•••t, and

4 IURA not:. 2.

' I»b~lq '9$&9', 3 PeeR ~~o. (1"').
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11: ra1••• t:hrM CI\&••t1ofta: '1r.t, vblt1:he:ro ~e .i.plac..s ~U'den of

proot attected the licen.ln, ou~COII.' ••con4, whether payola

oc:c:unect: and tIlJzd, Whether then can be a ••parate I 317 (c)

violation. tor laak of d111,.no. to prevent payola if no payola i.

found to ha~. OGWn'ecl.

1. ."... II lilt'

.ou~ea.t allev•• , and the FCC doe. not dispute, that it wa.

t.prope~ly ,iven the ~uZ'den ot proving WHYI bad violated I 317 of

the Aa1: ona. th. i ••ua va. .peailied ~ the A1i1. The Cc.a1••ioft

found. this error to ~ ba1'1l1e.. btlaaua. Mat.roplex pr•••n1:ad

.uffiaient evid.enoa on payola to auppoZ't • J:'U11nt thai: ~e .'tation

41e! not r.ceive coneidazoation for Which an announa_ent ahoule! have

~.n uese. w. tind that the reool'd .upport. the C.-mi••ion l •

Clonclus1on ~t a .bift in burden would no1: have &1~.recl t1\.

deci.lon.~ at ." ! 11.

I. bDll

loutbe••t cl.ta- that ..troplex violated I 317(_) by

nqu~1n9 11'_ record coapanJ... au1tipl. copi.. ot r.col.'Cl. (ti:tty

or ao~) and the .ervic.. ot reco~lft9 artia1:. tor tree conoert.

at reduoed talent rat.. without lI&kinq announc-nt. that: it: baet

~elv-.cl suab ooMldeZ'at1on. ..tbezo th..e aotion. atfeoted the

c:mo1oe of broaclaaat. uterial la, of aOUNe, a que.tion at tact tor

the Ca.ai••!on 1:0 decida ba.ad upon sub.tan~i.l evidence in the

NCozrd.. 5 U.S.C•• 70'(3) CB) (1"').

Tbe AZi1 notecl that the IIUltipl. copi•• were reoe!vecl only

atte~ the albuaa bad be.n already rota1:ed ont.o the play li.t, and
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the Board and e.-i••1on a1.0 relied on 'the .tat~t of the

.utiors'. IN.ai.o D1n=01' that ttli. va••~anclaZ'd iMllat.zy pnc=iM.

The c..-i••ion d14 not abu.. 1t. eli.oration in d.ai41n; to accept

th••• a...rtion••nel 1n concluding on that. b••i. that ther. v••

luuff1aJ.ent ind1eat1on that tha copie. wen riven in ,coft81dantlon

tor play1ft; ~. al~.

louth•••t'. evid.nce con.1.t. ..~aly ot ~e.t.tinq the

tut:llaony of t.Ila ..10 and ft'otnll Dinoton Uo\lt lno1dant.

1nvolv1nq ~ell:' u.. ot drU". wit:!! NelON ooapuy ex.cutiv•• , theft

of albuaa for raa.l., tal•• 1nc1u.10n ot .onq. in the atatlon l •

publlahad playliat: and o~.r 11114..... 'ou~...t 1n.i.t. that .uob

t.ati~ny reculre. an int.renae of lack of 0~ibi11ty •• to the

Director.' a••UanGM that cI••pite other vronqcloinq no utarial vaa

b:c'oa40••t in eXGhaft9. for con.iesention. WU:n... crecl1b111ty,

however, 1- a fI'lMt1on for the tl:'iar of f.got, ane! the AW'.

CSeteminet.ion 'that. no payola ac1:ually OCourrK will not be

overturned.

J. ~

".rr pee raelio .tatton 11...... i. C1ncrte4 unciaI:' I 317(0)

of the Pecteral Cc.aunication. Act to "exerei•• r •••oftabla 4i1iteftCa

to ob-.1n fl:Oa 1u _ploy... • • • intonat.ion to enable auah

lio.n.... to uJce the aJUIOUftc_nt nquit"eCl by ttli. .ecst.ioft."

lou-tbM.-t an« tbe A'l.J raact ~i. .eotJ.cm •• requirinq • ..para1:a

duty of 4111;eno. ~o prevent payol., but the Ioazod and c~i••ion

8\a99••ot t.hat then aannot b•• violat:!an of .UlHtaat1on (e) without

a payola violation of .ub••ct1on Ca).
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Wa need not reach thi. que.~lon ot .~a~u~ory lnter.P~t.tlon

baeau.. the ALJ and Board al.o found that even it no payola need

be .hewn for a Yiola~ion, X.trople. evidenced .uttic!en~ diliqance

in. it:. efton. ~o prevent any .uob oOGurrenoe. It. prevention

proCe4utt.. inaluded -.ploye. .w.1••1on ot "payola att1dav1t:an

avary .ix month., cti.tribu~ionof an ..,loy•• handbook which wame4.

~,.in.t tha cri.. at payola, direa~ oc.aunication at tbl. conoer.n

~o the ..ploy... by the qen.ra1 unaqar anel a 1:hr.e-peraon .u.i.e:

••l.otion co_itt•• 4••1e,ne4 to a1n1al•• tb. po••U,111ty ot payola.

tnitial DIW1u at 817 ! 18. fte coai••lon supported th1.

rind1n" not!n9' that "the record. daa. not indioat. that • • .

"~rClplex tailed. to exeZ'oi.e " ..onable 411i,.no. ~o pZ'went

violation. ot I 31' from occurrin;. II Mworan4ua QDiQ,j,Qn aM Order,

5 F.C.C.R. at 5a10 '4. W. expr••• no view on the coai••ion' •

•~tutory 1nterpttetat1on.

c. Opel t ....

( As to other .11...t10na, .. tiJlcl the AJ.J oorrecrtly c*:I11n-

to aclcl the i ••u. ot candor heoauae louthea.t'. petition v•• not

.upported by 1:11. affidavit: ot .~ with p8zwonal JcnOWledp, ••

required ~ PCC rule.. In rw &IIliqlt!;". At HltrAl1,¥

~ni;.t1QD'. IDO. 'WRY!-"), FCC .7.-1301 .11p Ope at 4 f 7

(.:rune " 1"'7) • rurt.her, 1:be eo.1••ion .etecl within ita

4!.ore1:ion in dacictinq that there v•• no1: ".utticient c!o\lb1:" on 'the

oanclol:' and aqual aaploym.nt oppoRwd.ty 188"1.. to wanant; fut1:her

inquizy. ~IM' raE 11111 go DYB. log. y. m;, 771 r.24 3'2, 315

(D.C. C1r. lIIS).
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We need not decide the coaplex i ••u. ot Soutb•••t I. financial

qualifioation, •• we are upboldint the Co.ai••ion'. detaraination

that .etroplex i. tU preferable aancI1data evan it Southe••t i.

financially qualified. KWlQrandua Qliaion tn4 Ordar, 5 P.C.C.R.

at 5810 , 4.

rinally, we d1..i.. pet!t!oMrI. aZ'fUlMl't t.bat ! t 414 not

r~oe1v. a t.!r bearing beO&u.e it vaa Cbar.~ri.e4 •• 'an "abua1v.

applia.n~M 1n the orlqinal Y~.lon of a c~1••ion pUblioation,

a cl..ivnation aub.equent.ly r..,.," trena later vex-.ion. • .. [T]h.

ore exp08ure t.o ev1dence pre.anted 1n nona4var.ary 1nvut19ativa

procedure. i. iMUrr1c1ent 1n it.elf to 1apWift the talm... of the

hoard member. at a lat..r adver.aZ'Y h••r!n,." '{"mY y. I4r1cin,

421 U.S. 35, 55 (1175). The burden v•• on louth•••t to ovarcama

the •••uapt:ion that .dalniatraton are MeapUle ot juqlnq a

p.rt:J.c:ular oOIU:roveny on the ba.1. ot it. own circNllatano••• It ~

Thi. bw:-den ha. not been at:.

lor the torefJoin, raa.ona, tha petition for raview i. danied.
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